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KING, CJ., FOR THE COURT:
1. OnApril 7, 2004, Joseph Eugene Osborne was convicted by a Lauderdale County Circuit Court
jury for the murder of five- year- old Charles Hopkins. Osborne was sentenced to serve a term of life
imprisonment inthe Mississ ppi Department of Corrections. Aggrieved, Osborneraisesthefollowingissues
on gppea which we quote verbatim:

1. Whether Defendant isdenied afair trial, right to confrontation and due process of law
when a child is declared competent to testify but the record shows he has been coached



and limits histestimony towhat he wantsto say and the corroborating circumstances are
suspect.

2. Whether a defendant is denied a fair trial, fundamental fairness, confrontation of
witnessesand due process of lawwhere hear say of achildisrepeated by those adults who
heard same, including an expert where there are contradictory accounts of the child’s
statements and there is substantial evidence of opportunity and motive by the adultsfor
implantation of memory in the child.

3. Whether an expert’stestimony that afive-year-old witnessisteling the truth supported
by the expert’s point by point analysis of factors that purportedly show the child’'s
credibility denies a defendant a fair trial, due process of law and confrontation of
witnesses by buttressing the child’ stestimony.

4, [Whether] the court denies defendant a fair trial, due process of law and fundamental
fairness when it admits a photograph of life scenes of a young child with his surviving
brother that hasno relevancy to theissues.

5. Whether defendant is denied effective assistance of counsal when trial counsdl failed to
obj ect to numer ous leading questions propounded to all the State’ s witnesses, including,
for example 37 to the mother who implantedthe child witness memory, failsto contradict
witnesses through hearing and trial testimony, fails to examine death mask and confront
witnesseson size of hand, fails to acknowledge contradictions on opportunity of memory
implantation and on mother’s spanking of child, fails to get explanatory instruction on
expert testimony and fails to object to vouching by testimonial statement of the
prosecutor.

6. Whether the court denies defendant a fair trial, due process of law, and fundamental
fairnesswhenit failstogrant anewtrial wherethe evidence isinsufficient and may have
been the result of bias, preudice and improper pregudicial evidence.

Finding no error, we affirm.

FACTS
12. Joseph Eugene Osborne moved in with his girlfriend, Cindy Hopkins (Hopkins), on or about

October 23, 2002. Hopkins livedin Meridian, Missssippi withher two sons, Charles Hopkins (Charlie)



and Sam Hopkins. When Osborne moved in with Hopkins, Sam was three-years-old and Charlie was
five-years-old.

113. On November 6, 2002, Hopkins suffered from a stomach virus. Osborne gave her some
prescription medicine and offered to watch Charlie and Sam. Hopkins fell adeep a two o' clock in the
afternoon. At some point in the afternoon, Kimble Frazier, afriend of Osborne, came to Hopkins house
to visit Osborne. Osborne fed Charlie and Sam dinner and later put them to bed in the room the boys
shared. Hopkins woke up at about 10:30 p.m. She went into the boys room and saw that they were
adeep. Hopkins then went to the living room and talked to Osborne and Frazier for a couple of hours.
She stopped by the boys room again at about 1:30 am. as she and Osborne were headed to their
bedroom to go to deep. Frazier spent the night, deegping on aday bed in theliving room. Frazier tetified
that he went to deep about ten or fifteen minutes after Hopkins and Osborne went to bed.

14. The next morning Hopkins and Sam awoke about 8 am. and watched televison. At about 10 am.
the two ate breakfast. Charlie wasdlill inhis room and Hopkins testified she thought he was just degping
late. After eating breskfast, she went to check on him. When she entered the boys bedroom, she saw
Charlie lying face down in bed with her prescription Zyrtec pills strewn about the floor.  She jerked the
covers off of Charlie and saw that he was blue. Screaming and crying, she took Charlie in her arms.
Frazier then awoke Osborne who called 911.

15. Although there was some bruisng on Charlie s body, Hopkins initidly believed that Charlie had
died fromanoverdose. The pathologist’ sreport determined that Charli€ s cause of death was suffocation.
Due to the suspicious nature of Charli€’'s death, the Meridian Police Department began a homicide

investigation. Hopkins, Osborne, Frazier, and Sam were interviewed. Darrell Thedll, an investigator
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assigned to Charlie's case, said that at the time of the interviews no one in particular was a suspect, or in
other words, everyone was a suspect. During the investigation the Department of Human Services
temporarily placed Sam with one of Hopkins' relatives.

T6. One evening in December 2002, Hopkins, EllenRiley (Hopkins sster), and Sam were vigting at
Hopkins mother’s house. Hopkins and Riley attempted to prepare an unwilling Sam for bedtime.
According to Hopkins and Riley, Sam spontaneoudy said, “ Charlie wouldn't go to bed that night either.”
He proceeded to say that no matter what Osborne tried, Charlie would not go to bed; Osborne evenhad
to chase Charlie to get him back into bed. According to Riley and Hopkins, Riley began asking open
ended questions such as “What happened next?’ At apretrid hearing, Riley testified that Sam said that
Oshorne was mad because Charlie would not go to deep, but eventualy, Osborne made Samgo to deep.
However, Hopkins' testimony reveded a much more detailed account of Sam’srevelaion. She testified
that Samtold themthat Osborne spanked Charlie toget imto go to bed and that Osborne placed hishand
over Charlie’ s mouth and “took his breath away.”

q7. The next day Hopkins contacted the Meridian Police Department to set up aninterview with Sam.
However, the forty-five minute interview was not successful.  Sam was non-responsive to many of the
questions, and did not reved the details of the story that he told his mother, aunt, and grandmother just the
night before. Hopkins and Sam were later referred by an investigator at the Attorney Generd’ soffice to
Dr. Catherine Dixon, the dinicd director of the Children’ sAdvocacy Center. During aseven minutetaped
interview, Sam reveded that he witnessed Osborne kill Charlie and gave a detailed account of the event.
118. OnAugud 1, 2003, Osborne was indicted by alL auderdde County grand jury for depraved heart

murder. A pretrial hearingwashed on December 1, 2003, at which thetria court judge determined that
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Samwas competent to tegtify, and that Hopkins, Riley, and Dr. Dixonwould be allowed to tedtify to Sam’'s
hearsay statements. Osborne' strial commenced on April 5, 2004. At the close of the State' s case, the
defense moved for adirected verdict whichwas denied. Osborne declined to testify or call witnesses. On
April 7, 2004, after Sx hours of deliberations, the jury returned a verdict finding Osborne guilty of murder.
LAW AND ANALYSIS
l.

T9. Osborne' sfirg assgnment of error isthat the trid court erred in finding Sam competent to testify.
The determination of achild witness competency to testify is|eft to the sound discretion of the trid court
judge. Barnesv. State 906 So. 2d 16, 20 (1115) (Miss. Ct. App. 2004) (citing Mohr v. State, 584 So.
2d 426, 431 (Miss. 1991)). A child is competent to testify if the court determines that the child has“the
ability to percelve and remember events, to understand and answer questions intdligently and to
comprehend and accept the importance of truthfulness” Williamsv. State, 859 So.2d 1046, 1049 (113)
(Miss. Ct. App. 2003) (quotingMohr v. Sate, 584 So0.2d 426, 431 (Miss.1991)). Thetrid judgeisgiven
great deference in making this determination. Id. at (114) . In Williamswe held:

In order to preval in its effort to exclude the testimony of a child witness, the party

opposing the testimony must show that at the time the court madeitsinitid decison thet it

was gpparent that thewitness did not meet the criteria for testifying, not that the subsequent

testimony was flawed or that the initid determination was possibly erroneous.
.
110. Samwas oneweek shy of hisfifth birthday at the time of the pretrid hearing where he testified as

follows. He was three years old when his brother was murdered. He knew the difference between the

truth and a lie and he promised to tell the truth. On the date Charlie died, his mom wasin bed sick and



Osborne wastaking care of imand his brother. When asked if Osborne had afriend with him the evening
Charlie was murdered, Sam replied, “Only he (Osborne) killed him.” He went on to testify that Charlie
would not go to deep whenOsborne told him to. Osborne then spanked Charlie. Charlie still would not
go to deep, so Osborne came back to the bedroom. Sam said he pretended to be adeep, but he was
peeking out of one eye to see what was going on. Whenasked what Osborne did when he came back a
second time, Sam replied, “Killed him.” When asked how, Sam illugtrated by placing his hands over his
mouth. Sam said that Frazier wasadeep when Osborne killed Charlie. When asked if Sam remembered
to whomhefirg gave this account, he replied, “I forgot about that part.” Hewashon-responsiveto some
questions, and to others he replied that he did not “want to talk about that part”.

11. Thejudge made an on the record finding that Sam (1) possessed an above average ability for a
four year old to remember events, (2) possessed the abilityto understand questions and respond intdligibly,
and (3) understood the importance of tegtifying truthfully. Consequently, the judge ruled that Sam was
competent to testify at trid.

f12.  In addition to chalenging Sam’s competency to testify, Osborne aso chdlenges Sam'’s veracity
by suggesting that Sam was coached to give the desired tesimony. Credibility of tetimony isamatter of
jury determination. Thorson v. State, 895 So. 2d 85, 98 (1117) (Miss. 2004) (citing Sheffield v. Sate,
749 So. 2d 123, 125 (19) (Miss. 1999)). Clearly, the jury found Sam'’ s testimony to be credible.

113.  Wefind that the trid judge was wdl within his discretion in determining that Sam was competent
to tedtify. Therefore, this assgnment of error mugt fail.



14. Osborne s second assgnment of error isthat Dr. Dixon, Hopkins, and Riley were dlowedto give
hearsay testimony regarding Sam'’ s revelation of his eyewitness account of Charli€’ s death. Mississppi
Rules of Evidence Rule 801 defines hearsay as an out of court satement offered into evidenceto prove the
truth of the matter for which it is asserted. Rules 803 and 804 ligt thirty exceptions in which hearsay
tesimony is admissble. The trid judge ruled at the pretrial hearing that Dr. Dixon's testimony was
admissble under Rule 803(4) and that Hopkins and Riley’s testimony were admissble under Rule
803(24).

115. Rule803(4) providesthat statements made for purposes of medical diagnoss or trestment are not
excluded by the hearsay rule “if the court, in its discretion, affirmatively finds that the proffered satements
weremade under circumstances substantialy indicating thar trustworthiness” M.R.E. 803(4). A two-part
test must be met before Rule 803(4) testimony may be admitted. First, “the declarant’ smative inmaking
the statement must be consistent with the purposes of promoting trestment”, and second, “the content of
the statement must be such as is reasonably relied on by aphyscianin treetment.” Davisv. Sate 878
So.2d 1020, 1024 (112) (Miss. Ct. App. 2004) (citing Doe v. Doe, 644 So.2d 1199, 1205-06
(Miss.1994)). Oshorne implies that this test was not met becauise the purpose of Dr. Dixon’s interview
was not to seek treatment for Sam, but rather a technique employed for the sole purpose of later dlowing
Dr. Dixon totedtify asto Sam’ sveracity. Thetrid judge, however, made an-on-the record finding that the
purpose of Dr. Dixon'ssessonwith Samwas relevant to her trestment and recommendationthat Sam seek

counseling and therapy for the trauma he suffered as aresult of witnessing his brother’ s death.



116. Osborne dso arguesthat the trid judge erred indlowing Hopkins and Riley to testify about Sam’'s
revelaion that he witnessed Charli€ s death. The judge admitted this testimony under Missssppi Rules
of Evidence Rule 803(24) “other exceptions,” which dtates,
A satement not specificaly covered by any of the foregoing exceptions but having
equivaent circumstantia guarantees of trustworthiness, if the court determinesthat (A) the
datement isoffered as evidence of amaterid fact; (B) the Satement ismore probative on
the point for whichit is offered than any other evidence which the proponent can procure
through reasonable efforts, and (C) the generd purposes of these rules and the interests
of justice will best be served by admisson of the satement into evidence. However, a
statement may not be admitted under this exception unless the proponent of it makes
known to the adverse party sufficiently in advance of the trid or hearing to provide the
adverse party with a fair opportunity to prepare to met it, his intention to offer the
gtatement and the particulars of it, including the name and address of the declarant.
917. Hopkins and Riley tedtified that the then four-year-old Sam spontaneoudy reveded that he
witnessed Charlie' sdeath. Thejudgefoundthat Sam’ ssatementswerefredy givenwithout any prompting
from anyone present. Asfor the probative vaue of the satements, the judge found that Sam’ s giving the
same account to his family members, to Dr. Dixon, and to the court at the pretria hearing showed the
consstency and credibility of Sam’s story. The judge dso found that the remaining requirements of Rule
803(24) had been met.
118.  Our supreme court has stated that the judge mus aso make a determination that the hearsay
gatement inquestiondoes not qudify under any of the other enumerated exceptions before resorting to the
catch-dl exception found in Rule 803(24). Mitchell v. State, 539 So.2d 1366, 1371 (Miss. 1989). The

trid judge stated on the record that the hearsay statements to which Hopkins and Riley testified were

admissible only under 803(24).



119.  Our supreme court has aso stated that the catch-all exceptionshould be rarely used “ so as not to
devour the hearsay rule” In Interest of C.B., 574 So0.2d 1369, 1373 (Miss. 1990) (ating Mitchell v.
Sate, 539 So.2d at 1370 (Miss. 1989)). In Leatherwood v. Sate, the supreme court stated:
Rule 803(24) as promulgated by the Supreme Court represented a compromise. It
recognized that not every contingency canbetreated by detailed rules, that the hearsay rule
has never been a closed system and should not be (for it would be pre-sumptuous to
assume that al possibilities and new developments have been foreseen), and that, in a
particular case, hearsay evidence whichdoes not fal withinone of the exceptions may have
greater probative value than evidence which does.
548 So.2d 389, 401 (Miss. 1989) (citing J. Weinstein & M. Berger, Weinstein's Evidence,
1 803(24)(01), at 803-369-383 (1984)).
720. Wefind that the case a hand is sucharareinganceinwhich Rule 803(24) was properly invoked.
Inmeaking his ruling on the admissibility of Hopkins' and Riley’ sproposed tesimony, thejudge quoted Rule
102 of the Missssppi Rules of Evidence. Rule 102 dates, “These rules shdl be construed to secure
fairness in adminigraion, dimination of unjudtifiable expense and delay, and promotion of growth and
development of the law of evidence to the end that the truth may be ascertained and proceedings judly
determined.” M.R.E. 102. After making afinding concerning the requirements of 803(24), thejudge went
on to note that the testimony of Dr. Dixon, Hopkins, and Riley showed the consistency of Sam’s account.

Wefind the trid judge properly admitted Dr. Dixon’ stesimony under Rule 803(4) and Hopkins' testimony

under Rule 803(24).



721. Osborne's next assgnment of error is that Dr. Dixon improperly commented on Sam’s veracity
during her testimony. Oshorne clams that the entirety of Dr. Dixon' stesimony was her opinionthat Sam
was telling the truth and his eyewitness account should be believed.

922.  Dr. Dixontedtified that the purpose of her interview with Samwasto collect informationabout any
crime of which he may have been avictim or witness and to assess him for traumato determine what his
trestment needs might be if symptoms of traumawere present. Dr. Dixon then testified about the taped
interview she conducted withSam. Additiondly, theinterview tapewas admitted into evidence and played
for thejury. The remainder of Dr. Dixon's testimony mostly pertained to “markers’ she uses in forensc
interviews to determine whether a child’'s account is credible, and how Sam’s behavior compared.

123.  InGriffithv. Statethe Missssppi Supreme Court recognized that a mgority of courtshave hed
that direct witness testimony that a child victim hastold the truth isinadmissble. 584 So.2d 383, 386-87
(Miss. 1991). The Griffith court went onto state, “We have indicated that such testimony is, at best, *of
dubious competency.”” Id. (quoting Williams v. Sate, 539 So.2d 1049, 1051 (Miss.1989)).

924.  This Court recently decided the case of Elkins v. State, inwhichanexpert inthe area of forensc
interviewing tedtified that achild sex abuse victim’s* behavior and demeanor were cons stent with those of
children who had been sexudly abused, that children who have been coached to lie generdly are unable
to keep their sories sraight, and that [the child victim] related the same facts consstently throughout the
interview.” Elkinsv. State, No. 2003-K A-02486-COA (19) (Miss. Ct. App. July 26, 2005). On appeal
Elkins argued that the forengic interviewer’ s tesimony was improperly admitted into evidence because it
amounted to “an expert opinion that [the child victim] wastdling the truth about the abuse” Id. at (7).

This Court held, “While an expert may not opine that an dleged child sex abuse victim has been truthful,
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the scope of permissble expert tesimony under Rule 702 includes an expert’s opinion that the aleged
victim's characterigtics are consstent with those of children who have beensexudly abused.” Id. at (19)
(cting U.S. v. Whitted, 11 F.3d 782, 785-86 (8th Cir.1993)).

125. A large portion of Dr. Dixon's tesimony concerned the indicators she looks for in assessing
credibility during aforensc interview with a child who haswitnessed and/or beenthe vicimof acrime. Dr.
Dixon’ stestimony aso included her observation of Sam’s manneriams during thelr interview. However,
Dr. Dixonnever directly testified as to whether she believed Sam told the truth during the interview. Two
excerpts from Dr. Dixon'stestimony that most closely gpproach commenting on Sam'’ s veracity follow.

Q. Y ou mentioned being demondtrative, that [ Sam] was showing you things [during
the interview]. Isthat important to a psychologist?

A. One of the things we look for in a child's account in assessing its credibility is
whether or not the child had an emotiond or affective component to the telling of
thestory. ... And s0 | was watching Sam to determine whether he had sort of
an emotiona component to this. He had what | see in children alot of times,
which | cdl it ‘the movie behind theeye.” It islike the child sort of looks out and
you can see themrdiving the event, and asthey aretaking about it their body gets
involved in the retdling. And that ishow Samwas. He was dmost in the moment
as hewastdlingme about this and he wastryingto convey thisinformationand he
was usng his body and making gestures likethis (indicating) that youjust don’t see
inachild who hasbeen coached to tell astory. Itwasared interesting and | think
important element to his credibility.

Q. And how does Sam do in answering questions that fit what you had already been
told about what happened?

A. Wi, his account was congstent, you know, with what was corroborated by his
mother, both about where he was, who wasthere, you know, that there was even
a tree outside the door that the boys typically played on. So, you know, his
account was entirely withinthe redlm of reason and consistent with what | already
knew about things that his mother had told me.
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726. We find that Dr. Dixon did not impermissibly testify that Sam was telling the truth during their
interview in which he described his brother’ s degth &t the hands of Osborne. Rather, Dr. Dixon tetified
about the indicators that she looks for during a forendc interview with a child victim/witness and then
described Sam'’s demeanor and mannerisms during their interview. Accordingly, this assgnment of error
iswithout merit.

V.
127. Osborne dso arguesthat the trid court erred in admitting into evidence life scene photographs! of
Charlie. Osborne contends that these photographs were irrdlevant and used only asatoal to inflame the
jury. However, trid counsdl only objected to the relevancy of the photographs, not to their potentia
prgudicid effect. One may not raise an issue on apped which was not raised inthetrid court. Lewisv.
State, 905 So.2d 729, 734 (114) (Miss. Ct. App. 2004) (ating Haggertyv. Foster, 838 So.2d 948, 954
(18) (Miss.2002)). We therefore limit our review of thisissue to the relevancy of the photographs.
928.  This Court employsthe abuseof discretion standard of review regarding the admissonor excluson
of evidence. Lewis, 905 So.2d at 732 (17) (dting Whittenv. Cox, 799 So.2d 1, 13 (127) (Miss. 2000)).
Reversa based on anerror involving the admissonor exclusonof evidence is proper only when the error
“adversdy affects asubgtantid right of aparty.” 1d.
129. “Thefact that aphotograph of the deceased ina homicide case might arouse the emations of jurors
does not by itself render it inadmissible so long as introduction of the photograph serves some legitimate,

evidentiary purpose. It is within the sound discretion of the trid judge to determine whether or not the

'Exhibit seven was a picture frame which contained four photographs.  Two photographs were
of Charlie and the other two photographs were of Charlie and Sam.
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photograph has a legitimate, evidentiary purpose.” Davisv. State, 904 So.2d 1212, 1216 (114) (Miss.
Ct. App. 2004) (citing Walker v. State, 671 So.2d 581, 601 (Miss.1995)). 130. The judge
overruled defense counsd’ s objection to admitting the photographs of Charlie into evidence, finding that
the photos had “some probative vaue showing Sze, weight, age, physica characterigics” We find that
the judge was well within his discretion to admit the photographs? Thisissue is without merit.
V.

131. Osborne's next assgnment of error isthat he was rendered ineffective assistance of counsdl due
to hiscounsdl’ sfalureto (1) object to numerous leading questions, (2) contradict witnessesat the pre-tria
hearing and trid, (3) examine the “death mask” and question witnesses about the size of their hands, (4)
request explanatory ingtruction on expert testimony, and (5) object to vouching by the prosecutor.
132.  To succeed on an indffective assistance of counsd claim, the appellant must prove that tria
counsdl’ sperformance was so deficient that the gppellant was denied his Sixth Amendment right to counsel
and that the deficient performanceinfact prejudiced the outcome of the case. Willcutt v. State, 910 So.
2d 1189, 1193 (T10) (Miss. Ct. App. 2005) (citing Srickland v. Washington, 466 U.S. 668 (1984)).
The second prong requires a showing that the deficiencieswere so egregious asto deny the gppellant afair,
ridbletrid. 1d. The Strickland test is extremely difficult to meet sSncejudicid review of trid counsd’s
performance is highly deferential. Our supreme court has stated,

A fair assessment of attorney performance requiresthat every effort be made to diminate

the distorting effects of hindsght, to reconstruct the circumstances of counsdl's chalenged
conduct, and to evauate the conduct from counsdl's perspective at the time. Because of

Oshorne cites only to cases deding with gruesome crime scene photographs and urges this
Court to analyze thisissue as such. Osborne's reliance on these cases is misplaced.
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the difficultiesinherent in making the eva uation, a court must indulge astrong presumption

that counsdl'sconduct falswithinthe wide range of reasonable professiona ass stance; that

is, the defendant mugt overcome the presumption that, under the circumstances, the

chalenged action ‘ might be considered sound trid Strategy.’
Knox v. State, 901 So.2d 1257, 1261-62 (111) (Miss. 2005) (cting Sringer v. Sate, 454 So.2d 468,
477 (Miss.1984)).
133.  Oshorne ligs approximatdy forty instances of leading questions asked by the State of Hopkins
which amounts to ten pages of the Appelant’s brief. However, Osborne fails to state how these leading
questionsin any way prejudiced him. “Leading questions. . .will rarely create so distorted an evidentiary
presentation as to deny the defendant a fair trid.” Walker v. State, 880 So.2d 1074, 1077 (18) (Miss.
Ct. App. 2004). After reviewing each ingtance of leading questions asked of Hopkins, we find that the
elicited answers could have in no way prejudiced Osborne. As for the leading questions asked of Sam, it
is wdl established thet “[c]hildren are a classc example of the kinds of witnesses for whom leading
guestions may be necessary.” Barrett v. State, 886 So0.2d 22, 25 (116) (Miss. Ct. App. 2004) (citing
lvy v. State, 522 So0.2d 740, 742 (Miss.1988)).
134.  Asfortrid counse’ sfailure to contradict witnesses, we find that thiswastrid strategy. Asfor trid
counsd’ sfailure to examine the “ death mask, " evenwere we to find this was deficient performance, there
was no resulting prejudice. Although defense counsdl did not examine the mask, he did have access to

photographs which depicted the bruises on Charlie’ s face. Similarly, we cannot say that Osborne was

prejudiced by counsd’ sfailure to question witnesses about the Sze of thar hands, dthough the pathologist

3

A death mask is created by placing a plaster-like substance over the deceased' s face. The death mask
was created 0 that the pathologist could replicate the bruises on Charlie’ sface.
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testified on direct that the large hand mark onCharli€ sface appeared to be that of a mae hand, on cross
he opined that it could possibly be afemde handprint. Osborne also argues that trid counsel was deficient
in not obtaining a jury ingtruction that expert witness' opinions are merely advisory and not to be blindly
followed. Thejury wasingructed that they wereto determinetheweight and credibility to be given to each
witness s testimony, and thus we find thisissue is without merit.
135. Wefind that Oshorne'strial counsdl did not render ineffective assstance.

VI.
136. Inhisfind assgnment of error, Osborne states that the evidence was legdly insufficient. Oddly,
Osborne makes this bare assartion, cites to one case concerning lega sufficiency, and then ends his brief
without discussing the evidence or illustrating how the evidence was insufficient.
137.  “Theappdlant hasaduty to show by plausble argument with supporting authorities how the lower
court erred.” Rileyv. State, 855 So0.2d 1004, 1007 (5) (Miss. Ct. App. 2003) (ating Stidhamv. State,
750 S0.2d 1238, 1243 (122) (Miss. 1999)). Assgnments of error unaddressed in the briefs are deemed
abandoned and waived. Id. (citing Magee v. Sate, 542 So.2d 228, 234 (Miss.1989)). However, we
briefly notethat the State presented an eyewitnessto the murder, aong withtwo witnesseswhose testimony
reveded the congstency of the child witness's account, and the arguably incriminating testimony of
Osbhorne' scdlmate* Wefind that the evidence waslegdly sufficient for areasonablejury to find Osborne

guilty of murder. Bush v. State, 895 So.2d 836, 843 (116) (Miss. 2005).

4Oshorne’ s cdl matetestified that Osborne seemed nervouswhenhefirst discoveredthat Charlie's
body was to be exhnumed. He aso tedtified that Osborne asked himif he thought the authorities would be
able to determine that Oshorne had placed his hand over Charlie’'s mouth a couple of nights before the
murder.
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1838. THE JUDGMENT OF THE LAUDERDALE COUNTY CIRCUIT COURT OF
CONVICTION OF MURDER AND SENTENCE TO A LIFE TERM IN THE CUSTODY OF
THE MISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOF
THISAPPEAL ARE ASSESSED TO THE APPELLANT.

LEEAND MYERS, P.JJ., SOUTHWICK,IRVING,CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR. ROBERTS, J., NOT PARTICIPATING.
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